INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

HEATHER HARDEE-GUERRA, : CIVIL ACTION
Plaintiff,
V. : NO. 09-1547

SHIRE PHARMACEUTICALS,

Defendant.

DuBOIS, J. August 25, 2010

MEMORANDUM

. INTRODUCTION

This is a discrimination and breach of contract case in which plaintiff, Heather Hardee-
Guerra, alegesthat defendant, Shire Pharmaceuticals (“ Shire™), breached acontract of employment
by firing her because of her pregnancy. By Memorandum and Order dated December 18, 2009, the
Court granted defendant’s motion to dismiss Counts V and V1 of the First Amended Complaint.
Presently before the Court is defendant’ s motion for summary judgment on the remaining counts,
which allegeviolation of TitleVIl, 42 U.S.C. § 2000e-2(a) (Count One), violation of the Pregnancy
Discrimination Act, 42 U.S.C. 8§ 2000e(k) (Count Two), violation of the Pennsylvania Human
RelationsAct, 42 P.S. § 955(a) (Count Three), breach of contract, and breach of animplied covenant
of good faith and fair dealing (Count Four). For the reasons set forth below, defendant’ s motion for
summary judgment isgranted asit relatesto Count Four of the First Amended Complaint, but denied

as it relates to the other counts. In addition, the Court applies the doctrine of judicial estoppel to



preclude plaintiff from seeking compensatory relief in this action. Plaintiff may seek appropriate
equitable relief on the remaining counts relating to discrimination.
[I. BACKGROUND

A. Plaintiff’'s Employment and Termination

Hardee-Guerra began working at Shire on September 11, 2006 as a temporary employee
provided through the services of Matterhouse Contract Staffing, a workforce staffing company in
the business of providing temporary workers to corporate clients like Shire. (Plaintiff’s Answer to
Mot. for Summ. J. of Def., Shire Pharmaceuticals {1 21-23; Defendant’ s Statement of Undisputed
Materia Facts 11 21-23) (hereinafter, “Def.’sStmt.” and “Pl.’sStmt.”). Asatemporary employee,
Hardee-Guerrawas assigned to take over the position of recruiting coordinator, which had been left
vacant when Shire employee Sandee Slindee went on maternity leave. (Pl.’sStmt. 120, 26; Def.’s
Stmt. 11 20, 26.) At the time of her placement with Shire, Hardee-Guerra knew that she was a
contract employee hired on atemporary basis. (Pl.’sStmt. §22; Def.’sStmt. 22.) Shealso knew
that her employment was at-will, which she understood to mean that she could be terminated at any
time without cause. (Pl.’s Stmt. § 27; Def.’s Stmt. 27.)

In October 2006, Hardee-Guerra discussed with Gina Meloni, Shire's Director of Global
Recruitment, the possibility of obtaining permanent employment at Shire. (Pl.’s Stmt. §32; Def.’s
Stmt. 1 32.) That same month, she applied and was interviewed for aposition at Shire asaHuman
Resources Generdist, but was not hired. (Pl.’s Stmt. § 32; Def.’s Stmt. §32.) By the end of the
month, Hardee-Guerra was considering moving to South Carolina. (Pl.’s Stmt. § 34; Def.’s Stmt.
1 34.) Megan Murray, Hardee-Guerra's contact at Matterhouse, asked if Hardee-Guerra would

instead be interested in extending Matterhouse' s staffing arrangement with Shire so that Hardee-
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Guerracould remain at Shire. (Pl.’sStmt. 34; Def.’sStmt. §34.) Meloni also approached Murray
and Hardee-Guerraabout the possibility of extending Shire’ scontract with Matterhouse. (Pl.’ sStmt.
19 33-34; Def.’s Stmt. 1 33-34.)

In aseries of e-mails between Meloni and her subordinate, Doug Page, Meloni asked Page
to work with Matterhouse to extend Hardee-Guerra’' s placement at Shire through September 2007.
(M. s Stmt. §35; Pl.’s Ex. P-6; Def.’s Stmt. 35.) On December 28, 2006, Matterhouse issued a
“Statement of Work” to Shire extending Hardee-Guerra s potential placement with Shire through
September 2007. (Pl.’s Stmt. § 38; Pl.’s Ex. P-7; Def.’s Stmt. § 38.) The document extended
Matterhouse' s services until September 2007 and provided that Shire could hire Hardee-Guerra as
a permanent employee without paying afee to Matterhouse. (Pl.’s Ex. P-7.)

While away from work on vacation, Hardee-Guerralearned on December 25, 2006, that she
was pregnant. (Pl."s Stmt. 1 36; Def.’s Stmt. § 36.) She told her co-workers the news when she
returned to work on January 3, 2007. (Pl.’s Stmt.  36; Def.’s Stmt. § 36.) That same day, she
signed aletter prepared by Matterhouse explaining the terms of her employment. (Pl.’s Stmt. § 40;
Def.’s Stmt. §40.) The letter explained that Hardee-Guerra would continue to provide services to
Shire Pharmaceuticalsas a Contract Recruitment Coordinator through September 30, 2007. (Def.’s
Ex. D-6.) Theletter also stated that “[€]ither party may terminate this agreement at anytime without
notice. Y oushall not beliableto providethe consulting services beyond such notice period.” (Def.’s
Ex. D-6.)*

On May 5, 2007, Hardee-Guerra applied for ajob with Kelly Services, another aworkforce

! Plaintiff identified several errorsin the Matterhouse | etter at her deposition, none of
which are relevant to the Court’ s decision. The parties agree that the letter was signed on
January 3, 2007.
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staffing company that, like Matterhouse, provided contract employment services to Shire. (Pl.’s
Stmt. 1 48-49; Def.’s Stmt. | 48-49.) Hardee-Guerra applied for the job with Kelly Services
because Kelly Services, unlike Matterhouse, provided its employees with benefits such as health
insurance. (Pl.’s Stmt. 1 46-50; Def.’s Stmt. 11 46-50.) In her application, she noted that she was
atemporary employee. (Def.’s Ex. D-18.)

Later in May, the position of Senior Operations Specialist at Shire became vacant. (Pl.’s
Stmt. {55; Def.’s Stmt. {155.) Hardee-Guerratold Kim Chiazza, Shire Recruitment Manager, that
she was interested in the position. (Pl.’s Stmt. 56; Def.’s Stmt. 156.) Shortly thereafter, Hardee-
Guerra experienced complications with her pregnancy that forced her to take several days off of
work. (Pl.’sStmt. 157). She submitted an application for the position sometime between June 11
and June 13, 2007, after returning from pregnancy leave. (Pl.’s Stmt. § 56). However, by thetime
Hardee-Guerrareturned from her pregnancy leave, the position had already been filled by Jon Walk,
a contract employee who had been providing work to Shire through another contract staffing
company, TWC. (Pl.’sStmt. 57; Def.’sStmt. 57.) Just afew dayslater, on June 19, 2007, David
Brinkman—Shire' snew Global Recruiting Director—and Chiazzainformed Hardee-Guerrathat she
was being terminated because there was not enough work for atemporary employee, even though
Hardee-Guerra had worked fifty three hours at home the previous week while on pregnancy leave.
(Pl s Stmt. 1 59; Def.’s Stmt. §59.)

B. Plaintiff’s Administrative and Bankruptcy Proceedings

Hardee-Guerra cross-filed with the United States Equa Employment Opportunity
Commission (*EEOC”) and the PennsylvaniaHuman Rel ations Commission (“PHRC”) complaints

against Shire Pharmaceuticals on October 19, 2007 and against Kelly Services and Matterhouse

-4-



Contract Staffing on December 17, 2007. Each complaint alleged that Hardee-Guerra was
unlawfully discriminated against because of her pregnancy in violation of Title VII and the
PennsylvaniaHuman Relations Act. (Pl.’s Stmt. 1 6; Def.’s Stmt. 1 6.)

On February 22, 2009, Hardee-Guerra, through an attorney, filed abankruptcy petition under
Chapter 13 of the United States Codein the United States Bankruptcy Court for the District of South
Carolina. (Pl.’sEx. A; Def.’sEx. D-37.) In her bankruptcy petition, Hardee-Guerralisted assets of
$40,230 and liahilities of $168,593.76, including $22,437 in secured debt and $146,156.76 in
unsecured debt. (Pl.’s Ex. A; Def.’s Ex. D-37.) On Schedule B, listing her personal property and
attached to her petition, Hardee-Guerra did not list as assets her pending suits against Kelly
Services, Matterhouse, and Shire. (Pl.’s Stmt.  2; Def.’s Stmt. 2.) A Statement of Financial
Affairs, also attached to the petition, directed Hardee-Guerrato “[l]ist all suits and administrative
proceedings to which the debtor is or was a party within one year immediately preceding the filing
of thisbankruptcy case.” (Pl.’sEx. A; Def.’sEx. D-37.) Hardee Guerralisted no such proceedings,
despite having received a“right to sue” letter from the Pennsylvania Human Relations Commission
on February 11, 2009, stating that she had the right to file a suit against Shire. (First Am. Compl.
9 6.) Just a few months earlier, on December 23, 2008, she had received a letter from the
Commission explaining that the investigation into her complaint against Kelly Services was still
active. (Def.’s Ex. 33.) On February 26, 2009, she received a “right to sue’ letter from the
Commission regarding her complaint against Matterhouse. (Def.’s Ex. D-30.)

On April 8, 2009, Hardee-Guerra, through an attorney, amended her Schedule F, alist of
unsecured creditors, to include ten additional creditors and an additional $4,561.79 in unsecured

debt. (Def.’sEx. D-38.) The next day, on April 9, 2009, through separate counsel, Hardee-Guerra
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filed her Complaint against Shirein this Court. On September 22, 2009 she filed a Notice of Plan
M odification with the bankruptcy court, under the terms of which she would pay $24,084 over five
years and avoid approximately $140,000 of unsecured debt. (Pl.’s Stmt. 1 14-15; Def.’s Stmt. 11
14-15; Def.’s Ex. D-39.) The bankruptcy court approved Hardee-Guerra's plan on November 2,
2009. (Pl.’s Stmt. 1 16; Def.’s Stmt. § 16; Def.’s Ex. D-36.)

Hardee-Guerranever disclosed to the bankruptcy court or thebankruptcy trusteethe existence
of her lawsuit against Shire. (Pl."sStmt. §17; Def.’sStmt. §17.) Onthisissue, ininterrogatories sent
to Hardee-Guerra, Shire asked if she had “even been a party to any other legal proceeding of any
kind.” (Def.’s Ex. D-26). She responded that “[p]aintiff has not been involved in any other legal
proceedings.” (Def.’s Ex. D-26.)

1. LEGAL STANDARD

In considering a motion for summary judgment, “the court is required to examine the

evidence of record in thelight most favorabl e to the party opposing summary judgment, and resolve

all reasonableinferencesin that party’ sfavor.” Wishkinv. Potter, 476 F.3d 180, 184 (3d Cir. 2007).

The party opposing the motion, however, cannot “rely merely upon bare assertions, conclusory

allegations or suspicions’ to support its claim. Fireman’sIns. Co. v. DuFresne, 676 F.2d 965, 969

(3d Cir. 1982). After examining the evidence of record, a court should grant summary judgment if
“the pleadings, the discovery and disclosure materials on file, and any affidavits show that thereis
Nno genuine issue as to any materia fact and that the movant is entitled to judgment as a matter of

law.” Fed. R. Civ. P. 56(c); accord Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

A factua dispute is material when it “might affect the outcome of the suit under the

governinglaw,” Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986), and genuine when “the
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evidenceissuch that areasonablejury could return averdict for the nonmoving party.” 1d. “Where
the record taken as awhole could not lead arational trier to fact to find for the non-moving party,

thereisno ‘genuineissue for trial.”” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.

574, 587 (1986) (citation omitted).
When a party moves for summary judgment on an affirmative defense, “it would bear the
burden of proof at trial and therefore must show that it has produced enough evidence to support the

findings of fact necessary towin.” El v. Se. Pennsylvania Transp. Auth., 479 F.3d 232, 237 (3d Cir.

2007).
V. DISCUSSION

Defendant seeks summary judgment on the remaining Counts of Hardee-Guerra's First
Amended Complaint: breach of contract, violation of Title VII, violation of the Pregnancy
Discrimination Act, and viol ation of the PennsylvaniaHuman Relations Act. It also seekssummary
judgment on its affirmative defense of judicia estoppel. The Court addresses each in turn.

A. Count IV: Breach of Contract and Implied Covenant of Good Faith and Fair
Dealing

Thereweretwo written contractual arrangementsinthiscase. ThefirstwasaClient Services
Agreement, signed by representative of Matterhouse and Shire on June 7, 2006, setting forth the
general terms by which Matterhouse would provide temporary employeesto Shire. (Pl.’sEx. P-16.)
Pursuant to this agreement, Matterhouse issued a separate “ Statement of Work” on December 28,
2006, explaining the terms of Hardee-Guerra s individual employee placement with Shire. (Pl.’s
Stmt. §38; Pl.’s Ex. P-7; Def.”s Stmt. 1 38.) The second contractual arrangement, consisting of a

January 3, 2007 letter issued by Matterhouse and signed by Hardee-Guerra, explained the terms of



Hardee-Guerra semployment with Matterhouse, including the detail sregarding her placement with
Shire. (Def.’ sEx. D-6.) Hardee-Guerraconcedesthat she had no written employment contract with
Shire but argues that (1) she was nevertheless an employee of Shire, not Matterhouse, and (2)
according to an oral contract communicated through GinaMeloni, she was not an at-will employee
and was, instead, given adefined period of employment. She also contendsthat the contract created
an implied covenant of good faith and fair dealing that was breached when she was terminated.
Tostateaclaim for breach of contract, Pennsylvanialaw requiresaplaintiff to establish: “(1)
the existence of a contract, including its essentia terms, (2) a breach of a duty imposed by the

contract[,] and (3) resultant damages.” Warev. Rodale Press, Inc., 322 F.3d 218, 225 (3d Cir. 2003)

(citing CoreStates Bank, N.A. v. Cutillo, 723 A.2d 1053, 1058 (Pa. Super. Ct. 1999)). “It is

fundamental contract law that one cannot be liable for a breach of contract unless oneis a party to

that contract.” Electron Energy Corp. v. Short, 597 A.2d 175, 177 (Pa. Super. Ct. 1991) (citing Viso

V. Werner, 369 A.2d 1185 (Pa. 1977)). “Every contract imposes on each party aduty of good faith

andfair dealing in its performance and enforcement.” Kaplan v. Cablevision of PA, Inc., 671 A.2d

716, 721-722 (citing Restatement (Second) of Contracts § 205).

Pennsylvania*® presumes al employment to be at-will.” Scully v. USWATS, Inc., 238 F.3d

497,505 (3d Cir. 2001) (citing Geary v. U.S. Steel Corp., 319 A.2d 174, 176 (Pa. 1974) and Scullion

v. EMECO Indus., Inc., 580 A.2d 1356, 1358 (Pa. Super. Ct. 1990)). This means that, “absent a

statutory or contractual provision to the contrary, it is presumed that either party may end an

employment relationship at any time, for any or no cause.” Murray v. Commercial Union Ins. Co.,

782 F.2d 432, 434 (3d Cir. 1986) (citing Geary, 319 A.2d at 176). “The party attempting to

overcomethe presumption must show clear and precise evidence of an oral employment contract for
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adefiniteterm. Evidence of asubjective expectation of aguaranteed employment period, based on
employer practicesor vague employer superlatives, isinsufficient.” Scully, 238 F.3d at 505 (internal
citations omitted).

Assuming, arguendo, that Hardee-Guerrawas an employee of Shire, her claim for breach of
contract nevertheless fails unless she can rebut the presumption that she was an at-will employee.
Hardee-Guerra contends that Meloni orally offered her a position at Shire for a defined period of
time and that this oral contract was memorialized in aletter, issued by Matterhouse and signed by
Hardee-Guerra on January 3, 2007. (Mem. in Support of Pl.’s Ans. to Shire Pharmaceuticals Mot.
for Summ. J. 11-12.) The evidence demonstrates otherwise. Hardee-Guerra s affidavit states that
Meloni promised to extend Shire' s contract with Matterhouse so that Hardee-Guerracould continue
providing contract servicesto Shire. (Affidavit of Heather Hardee-Guerra13.) Thefact that Shire
and Matterhouse contracted to make Hardee-Guerraavail abl e through September 30, 2007 does not,
ipso facto, lead to the conclusion that Shire was guaranteeing Hardee-Guerraemployment until that
date. Infact, theletter from Matterhouse memorializing Hardee-Guerra’' sconversationswithMeloni
statesthat “[e]tiher party may terminate this agreement at anytime without notice. Y ou shall not be
liable to provide the consulting services beyond such notice period.” (Def.’s Ex. D-6.) Moreover,
as a recruiting coordinator, Hardee-Guerra was familiar with Shire’s employment policies. She
testified at her deposition that she knew that Shire was an at-will employer and that, in its standard
offer letter, Shire always communicated its at-will policy. (Hardee-Guerra Dep. 31-34.)

Theevidencefurther showsthat, even after Hardee-Guerrasigned thel etter with M atterhouse
on January 3, 2007, she believed herself to be a temporary employee. The application for

employment with Kelly Services that Hardee-Guerra signed on May 2, 2007, contained a section
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entitled “Preferences, Work Type.” (Def.’s Ex. 18). Hardee-Guerra checked off the boxes for
“temporary”, “temporary for hire,” and “direct hire.” When asked why shedid so at her deposition,
she responded “Well, | was temporary at that time, so | needed to check the temporary box.”
(Hardee-GuerraDep. 121-122). Although she aso stated that she“didn’t put too much thought into
thisapplication” because she “was already working at Shire,” her testimony does not contradict her
acknowledgment that shewasstill atemporary employeeat Shirewhen shefilled out the application
in May 2007. That same application stated that “[t]he term of employment with Kelly is not
guaranteed. Kelly or I may end the employment relationship at any time, with or without cause,
subject to applicable laws.” (Def.’s Ex. D-18). It also provided that “[a]s a Kelly employee, |
understand that | am not an employee of the customersto whom Kelly assigns me, regardless of any
customer statement, conduct, or belief.” (Def.’sEx. D-18). Finally, although Hardee-Guerraalleges
in her First Amended Complaint, and argues in her brief, that Meloni promised her full-time
employment, when asked at her deposition whether Shire ever promised her a full-time job, she
stated that “apromiseisastrong word. Insinuation.” (Hardee-Guerra Dep. 112.) Such evidence
isafar cry from the* clear and precise evidence of an oral employment contract for adefiniteterm”
necessary to overcome the presumption of at-will employment. See Scully, 288 F.3d at 505.
Norational trier of fact could conclude, based on the evidencein the record, that Shire made
an ora offer to Hardee-Guerraof employment for adefined period of time. Without acontract, Shire
cannot be held liable for breach of contract, or for breach of an implied covenant of good faith and
fair dealing. Because there are no genuine issues of material fact asto whether Hardee-Guerrawas
an at-will employee, the Court grants Shire’s Motion for Summary Judgment asit relates to Count

Four of the First Amended Complaint, in which claims of beach of contract and breach of the
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implied covenant of good faith and fair dealing are asserted.
B. Countsl, Il and I11: Discrimination
Under Title VII of the Civil Rights Act, it isunlawful for an employer to “fail or refuse to

hire or to discharge any individual... because of such individua’s race, color, religion, sex, or

nationa origin.” 42U.S.C. §2000e-2(a)(1). Accord Hustonv. Proctor & Gamble Paper Prods., 568
F.3d 100, 104 (3d Cir. 2009). As amended by the Pregnancy Discrimination Act, discrimination
“because of sex” or “on the basis of sex” includes discrimination on the basis of pregnancy,
childbirth or related medical condition. 42 U.S.C. 8 2000e(k). Thus, an employer violates Title VI
“wherever an employee's pregnancy [or related medical condition] is a motivating factor for the

employer’ sadverseemployment decision.” Doev. C.A.R.S. ProtectionPlus, Inc., 527 F.3d 358, 364

(3d Cir. 2008).

The framework for evaluating summary judgment motions under Title VIl was established

by the Supreme Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). The

Supreme Court further explained the framework in Texas Dep't of Cmty. Affairs v. Burdine, 450

U.S. 248, 252 (1981):

First, the plaintiff has the burden of proving by the preponderance of the evidence a
prima facie case of discrimination. Second, if the plaintiff succeedsin proving the
prima facie case, the burden shifts to the defendant “to articul ate some legitimate,
non-discriminatory reason for the employee's rgjection.” ... Third, should the
defendant carry this burden, the plaintiff must then have an opportunity to prove by
apreponderance of the evidence that the legitimate reasons offered by the defendant
were not its true reasons, but were a pretext for discrimination.

Id. (quoting McDonnell Douglas, 411 U.S. at 802) (citationsomitted). Notwithstanding thisburden

shifting framework, at al times, the ultimate burden of persuading the trier of fact that defendant

intentionally discriminated against plaintiff remainswith plaintiff. Sarullov. U.S. Postal Serv., 352
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F.3d 789, 799 n.10 (3d Cir. 2003); Burdine, 450 U.S. at 253. “Employer liability under the
Pennsylvania Human Relations Act follows the standards set out for employer liability under Title

VII.” Knabev. Boury Corp., 114 F.3d 407, 410 (3d Cir. 1997) (citing Hoy v. Angelone, 691 A.2d

476 (Pa. Super. Ct. 1997)).
1. Plaintiff’s Prima Facie Case of Discrimination

In order to establish aprimafacie case of pregnancy discrimination, plaintiff must show (1)
that sheisor was pregnant and that her employer knew she was pregnant, (2) that she was qualified
for her job, and (3) that she suffered an adverse employment action. See Doe, 527 F.3d at 366.

Defendant argues that Hardee-Guerra cannot establish a prima facie case of pregnancy
discrimination because she admits that Jon Walk, the man hired for the vacant Senior Operations
Specidlist position, had “far better experience” and was “ absolutely” the appropriate choice for the
position. (Pl.”s Stmt. §58; Def.’s Stmt. §58.) In other words, defendant argues that Hardee-Guerra
was not qualified for the job—arequired element of aprimafacie case. Thisargument missesthe
mark. Evenif Jon Walk was the better candidate for the vacant position, there are genuine issues
of material fact asto whether Hardee-Guerrawasqualified. Indeed, theevidenceintherecord shows
that she had been performing the duties of Senior Operations Specialist, without difficulty, before
Walk was hired. There are also genuine material issues of fact as to why Shire hired Walk while
Hardee-Guerrawason pregnancy |eave despitethefact that Hardee-Guerrahad previously expressed
interest in the position.

The evidence is sufficient to establish a prima facie case of pregnancy discrimination.
Hardee-Guerra has presented evidence that her employer knew she was pregnant, that she was

qualified for the position, and that she suffered an adverse employment action. Shirethus bearsthe
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burden of establishing alegitimate, non-discriminatory reason for terminating her from her position.
Atthisstep of theanalysis, thereare genuinematerial i ssuesof fact regarding thereasonsfor Hardee-
Guerrd s termination and the reason her “ Statement of Work” through Matterhouse was extended
only through September, 2007—roughly the sametimethat Hardee-Guerraanticipated giving birth.

On this state of the record, there are genuine material issues of fact regarding Hardee-
Guerra's claim of discrimination that preclude granting Shire’s Motion for summary judgment.
Accordingly, the Court denies the motion as it relates to Counts One, Two and Three, the counts
aleging violation of Title VII (as amended by the Pregnancy Discrimination Act) and the
Pennsylvania Human Relations Act.

C. Defendant’s Affirmative Defense: Judicial Estoppel

Defendant rai sesthe affirmative defenseof judicial estoppel, arguing that summary judgment
should be granted on all counts of the First Amended Complaint because Hardee-Guerrafailed to
disclose her discrimination claims in a contemporaneous bankruptcy proceeding. Hardee-Guerra
responds by acknowledging that she failed to disclose her discrimination claims, but contends that
she should not bejudicially estopped from pursuing those claims because her failureto disclosewas
not the result of bad faith.

Judicial estoppel, sometimes aso known as the doctrine of preclusion of inconsistent
positions, is a “judge-made doctrine that seeks to prevent a litigant from asserting a position
inconsistent with one that she has previously asserted in the same or in a previous proceeding.”

Ryan Operations G.P. v. Santiam-Midwest Lumber Co., 81 F.3d 355, 358 (3d Cir. 1996). The

doctrine recognizes the “intrinsic ability of courts to dismiss an offending litigant’s complaint

without considering the merits of the underlying claimswhen such dismissal is necessary to prevent
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alitigant from playing fast and loose with the courts.” Krystal Cadillac-Oldsmobile GMC Truck,

Inc. v. General Motors, 337 F.3d 314, 319 (3d Cir. 2003).

Judicial estoppel isan “extraordinary remedy” to be invoked in order to stop a“miscarriage
of justice”; it is not a “technical defense for litigants seeking to derail potentialy meritorious

clams.” Ryan Operations, 81 F.3d at 356. In determiningwhether the doctrine should apply, court’s

look at three criteria:

First, the party to be estopped must have taken two positions that are irreconcilably
inconsistent. Second, judicial estoppel is unwarranted unless the party changed his
or her position “in bad faith -i.e., with intent to play fast and loose with the court.”
Finally, a district court may not employ judicial estoppel unless it is “tailored to
address the harm identified” and no lesser sanction would adequately remedy the
damage done by the litigant's misconduct.

Krystal Cadillac-Oldsmobile GM C Truck, Inc., 337 F.3d at 319. The party to be estopped must have

ameaningful opportunity to provide an explanation for its changed position. 1d.
1. Inconsistent Positions and Bad Faith

The partiesagreethat Hardee-Guerrahastakentwo inconsistent positions. Inher bankruptcy
petition, she told the court that she had no claims against Shire; here, she assets severa claims
against Shire, all arising out of her termination in June 2007. Plaintiff arguesthat the inconsistency
is not a product of bad faith. When shown a copy of her bankruptcy petition at her deposition,
Hardee-Guerra testified, “1 don’t even think | have a copy of this.” (Hardee-Guerra Dep. 204.)
When shown the Schedule B on which Hardee-Guerra omitted mention of her suit against Shire,
Hardee-Guerrastated, “honestly, I’ ve never seen this document until today.” (Hardee-GuerraDep.
224.) Although she testified that she reviewed her bankruptcy petition before signing it, she later

clarified that shereviewed theinformation with her attorney and then simply authorized her attorney
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to sign it on her behaf. (Hardee-Guerra Dep. 225.) When asked why she failed to inform the
bankruptcy court of her claimsagainst Shire, Hardee-Guerraresponded, “becausel didn’t understand
theconnection, just likel have not informed by discrimination lawyer about my bankruptcy, because
| see them astwo separate things.” (Hardee-Guerra Dep. 230.)

Defendant argues that bad faith can be inferred from the facts of this case. “[A] rebuttable
inference of bad faith ariseswhen avermentsin the pl eadings demonstrate both knowledgeof aclam

and amotive to conceal that claim in the face of an affirmative duty to disclose.” Krystal Cadillac-

Oldsmobile GMC Truck, Inc., 337 F.3d at 321. The Court agreeswith defendantsthat bad faith can

be inferred. The evidence demonstrates that Hardee-Guerra had knowledge of her discrimination
claims and a motive to conceal them from the bankruptcy court.

The evidence demonstrates that Hardee-Guerra had knowledge of her claims against Shire
while her bankruptcy was pending. On October 19, 2007, she filed with the PHRC and EEOC a
discrimination complaint against Shire. Whilethat complaint was pending, shefiled for bankruptcy
on February 22, 2009, and was asked to list all suits and administrative proceedings to which she
wasaparty. (Pl."sEx. A; Def.’sEx. D-37.) In her response, she did not list the proceedings before
the PHRC and EEOC despite having recelved a“right to sue” letter from the PHRC just eleven days
earlier, on February 11, 2009. Even more telling is the fact that Hardee-Guerra amended her
Schedule F in the bankruptcy proceeding—informing the bankruptcy court of additional creditors,
but not the discrimination case—on April 8, 2009, just beforefiling her Complaint against Shirein
this Court on April 9, 2009. Hardee-Guerraalso filed her First Amended Complaint in this case on
September 1, 2009, approximately three weeks before filing her Notice of Plan Modification with

the bankruptcy court on September 22, 2009. This evidence establishes that Hardee-Guerra had
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knowledge of her claims against Shire while participating in bankruptcy proceedings.

Moreover, Hardee-Guerraknew that her claimsagainst Shirehad apotential monetary value,
even if she did not know what that exact value might be. (Hardee-Guerra Dep. 228-229.) Asa
person seeking to discharge her debts in bankruptcy, Hardee-Guerra had a clear motive to conceal

her discrimination case from her creditors. Cf. Clark v. Strober-Haddonfield Group, Inc., No. 07-

910, 2008 WL 2945972, at * 3 (D.N.J. July 29, 2008) (concluding that litigant proceeding pro sein
both bankruptcy and subsequent discrimination suit had a motive to conceal the existence of his

discrimination claims); Castillo v. Coca-ColaBottling Co. of E. Great L akes, No. 06-183, 2006 WL

1410045, at *3 (E.D. Pa. May 22, 2006) (concluding that plaintiff had a motive to concea his
discrimination claim because“if the claim were made an asset of the bankruptcy estate, any proceeds
would be made available to his creditors.”)

Hardee-Guerra—provided with an adequate opportunity to respond to defendant’s
affirmative defense of judicial estoppel at her deposition and in her brief responding to defendant’s
motion for summary judgment—seeks to rebut the inference of bad faith by claiming that she was
unaware that the discrimination complaint she cross-filed with the Pennsylvania Human Relations
Commission and the United States Equal Employment Opportunity Commission had anythingto do
with her bankruptcy. But the Statement of Financial affairs submitted to the bankruptcy court did
not ask Hardee-Guerra to disclose “related” legal proceedings; it asked her to list “all suits and
administrative proceedings to which the debtor is or was a party within one year immediately
preceding thefiling of this bankruptcy case,” and shedid not list her discrimination case. (Pl.’SEX.
A; Def.’sEx. D-37 (emphasisadded).) Likewise, Shire’ sinterrogatory asked if Hardee-Guerrahad

“ever been a party to any other legal proceeding of any kind,” and she said nothing about the
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bankruptcy in her answer. (Def.’s Ex. D-26). These questions did not require Hardee-Guerra to
know that there was any relationship between her discrimination case and her bankruptcy
proceeding—they asked her about all legal proceedings of any kind. Under these circumstances,
Hardee-Guerra' s pleaof ignoranceisunavailing. Cf. Castillo, 2006 WL 1410045, at * 3 (ruling that
plaintiff had not rebutted inference of bad faith, even though plaintiff claimed to not understand the
requirements of the bankruptcy code, because plaintiff did not explain “how, aided by counsel, he
could have misunderstood a direct question as to whether he was a party in an administrative
action.”)

Indeed, other courts have had no difficulty applying the doctrine of judicial estoppel in

similar situations. In Cannon-Stokesv. Potter, alitigant argued that shedid not act in bad faithwhen

shefailed to disclose legal claimsin bankruptcy court because she was relying on the advice of her
lawyer. 453 F.3d 446, 449 (7th Cir. 2006). The Court rejected this argument, noting that whether
the bankruptcy fraud was the suggestion of thelitigant’ slawyer, some other lawyer, or her ownidea
did not matter:

The signature on the bankruptcy schedule is hers. The representation she made is

false; she obtained the benefit of a discharge; she has never tried to make the

creditors whole; now she wants to contradict herself in order to win a second case.
Judicial estoppel blocks any attempt to realize on thisclaim for her personal benefit.

Eastman v. Union Pacific Railroad Company, 493 F.3d 1151 (10th Cir. 2007) is even more

persuasive because in that case, as here, the litigant had different attorneys for his personal injury
and bankruptcy cases. In Eastman, the litigant, Gardner, had a personal injury clam against a

railroad and filed for bankruptcy while those claims were pending. Id. at 1153. Gardner failed to
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disclose his claimsto the bankruptcy court despite being asked by the bankruptcy trustee if he had
any outstanding personal injury claims. 1d. The district court held that Gardner was judicialy
estopped from pursuing his personal injury claims. Id. at 1154-55. On appeal, Gardner argued that
he did not act in bad faith because he was an unsophisticated layman relying on educated
professionalsto file theright papers. 1d. at 1157. The United States Court of Appealsfor the Tenth
Circuit concluded that ignorance was no excuse: “A large portion of debtors who file for chapter
7 bankruptcy surely are as ‘unsophisticated’ and ‘ unschooled’ as Gardner, yet have little difficult
fully disclosing their financial condition to the bankruptcy court. Gardner’ sassertion that he simply
did not know better and hisattorney ‘ blew it’ isinsufficient to withstand application of thedoctrine.”

Id. at 1159; see aso Barger v. City of Cartersville, Georgia, 348 F.3d 1289 (11th Cir. 2003)

(applying judicial estoppe to plaintiff’scivil rights claim even though plaintiff told his bankruptcy
attorney about it).

Defendant has produced sufficient evidence to trigger the presumption that Hardee-Guerra
acted in bad faith when she failed to disclose the existence of her discrimination case to the
bankruptcy court. Based on the evidence in the record, no reasonable jury could find that Hardee-
Guerra has rebutted this inference. There are no genuine issues of material regarding whether
Hardee-Guerrafailed to disclose her suitsin bad faith. Accordingly, because the parties agree that
Hardee-Guerra s position in this suit is inconsistent with her position in the bankruptcy court, the
doctrine of judicial estoppel may be applied solong asit is “tailored to address the harm identified
and no lesser sanction would adequately remedy the damage done by the litigant's misconduct,” an

issueto which the Court now turns. Krystal Cadillac-Oldsmobile GMC Truck, Inc., 337 F.3d at 319

(internal quotation marks omitted).
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2. Appropriateness of Applying Judicial Estoppe
The Court has concluded that there are no genuine issues of material fact regarding whether
Hardee-Guerra took inconsistent positions in two legal proceedings in bad faith. Even so, the
remedy of judicial estoppel is an “extraordinary” one that should “only be applied to avoid a
miscarriage of justice.” 1d. Here, the potential miscarriage of justice was inflicted upon Hardee-
Guerra s unsecured creditors, who did not receive the money they might have been entitled to had

Hardee-Guerrainformed them of her pending discrimination suit. In Krystal Cadillac-Oldsmobile

GMC Truck, Inc., the Court noted that creditors are harmed when assets are not disclosed and that

“the impact of this nondisclosure must be measured in more than monetary terms. Such
nondisclosures affect creditors’ willingness to negotiate their claims and enhance the debtor’s
bargaining position by making the pot that creditorslook to for recovery appear smaller thanit really
is.” 337 F.3d at 325.

In this case, as in Krystal, the failure to disclose a valuable asset resulted in a harm to
creditors that cannot be repaired. For this reason, the Krystal court rejected as a“lesser sanction”
the option of requiring the plaintiff to pay her unsecured debtors the balance of their claims out of
any recovery because doing so “would reward [plaintiff] for what appearsto be duplicitous conduct
inthecourseof itsbankruptcy proceeding.” 1d. Allowingrecovery would also allow plaintiff toreap
the benefit of any recovery beyond the amount paid to satisfy her creditors. 1d. And, perhaps most
importantly, the integrity of both the bankruptcy and judicial processes would suffer. Id.

Although the Krystal court determined that dismissal of plaintiff’s complaint was the only
sanctionthat could preservetheintegrity of theearlier proceedings, such adrastic remedy inthiscase

isinappropriate for at least two reasons. First, plaintiff’s First Amended Complaint raises aviable
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clam of discrimination. Resolving thisclaimisnecessary to vindicate society’ scompel ling interest
inenforcing anti-discrimination laws. See Castillo, 2006 WL 1410045, at *4. Second, plaintiff asks
for declaratory and equitabl erelief that woul d have added no val ueto the bankruptcy estate. Leaving
open the option of equitable (i.e., non-monetary) relief allows plaintiff to protect her rights under
federal and state anti-discrimination laws without rewarding her for her failure to disclose her
discrimination suit to the bankruptcy court. 1d.; see a'so Barger, 348 F.3d at 1297; Clark, 2008 WL
2945972, at *3. The Court concludes that the purpose of judicial estoppel—deterrence against
manipulation of thejudicial process—is served by barring Hardee-Guerrafrom pursuing her claims
for compensatory damages. while allowing her to seek appropriate equitable relief.
V.CONCLUSION

The evidence presented demonstrates that Hardee-Guerradid not have an oral employment
contract with Shire guaranteeing employment for a defined period of time. There are no genuine
issues of material fact as to that issue and, accordingly, the Court grants defendant’s motion for
summary judgment asit relatesto Count IV of the First Amended Complaint. Defendant’s motion
for summary judgment isdenied asit relatesto Countsl|, Il and 111 of the First Amended Complaint.
On those claims, there exist genuine material issues of fact as to whether Hardee-Guerra was
discriminated against because of her pregnancy. The Court will apply the doctrine of judicial
estoppel to bar plaintiff from seeking compensatory damagesinthisaction. Plaintiff may, however,
seek appropriate equitablerelief, aswell asadeclaratory judgment that defendant violated her rights
under federal and state anti-discrimination laws.

An appropriate order follows.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

HEATHER HARDEE-GUERRA, : CIVIL ACTION
Plaintiff,
V. : NO. 09-1547

SHIRE PHARMACEUTICALS,

Defendant.

ORDER

AND NOW this31% day of August, 2010, | T I SORDERED that thisCourt’sMemorandum
dated August 24, 2010 (Document No. 28), isAMENDED asfollows:

1. Page 14, end of second line under subsection “1. Inconsistent Positions and Bad
Faith,” the word “asserts’ isSUBSTITUTED for theword “assets.” That sentence, as amended,
now READS in pertinent part: “here, she asserts severa claims against Shire. . .”;

2. Page15, middleof thirdline, theword“my” isSUBSTITUTED for theword “by.” That
sentence, as amended, now READS in pertinent part: “just like | have not informed my
discrimination lawyer about my bankruptcy . . .”; and,

3. Page 18, second paragraph, end of fourth line, INSERT theword “fact” BETWEEN the
words “material regarding,”and in the fifth line, the word “suit” is SUBSTITUTED for the word
“suits.” That sentence, as amended, now READS: “There are no genuine issues of material fact
regarding whether Hardee-Guerrafailed to disclose her suit in bad faith.”

BY THE COURT:

JAN E. DUBOIS, J.



